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U.S. Customs Service 


General Notices 


COUNTERTRADE TRANSACTIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Report of the effect of countertrade activities on Customs 
valuation under the Trade Agreement Act of 1979. 


SUMMARY: In a notice published in the Customs BULLETIN on May 30, 
1990, the U.S. Customs Service announced the formation of a Coun- 
tertrade Committee established to study and prepare a report on the 
current status of countertrade and its effect on Customs practices, par- 
ticularly the determination of transaction value under the Trade Agree- 
ments Act of 1979. In the notice Customs requested companies with 
experience in countertrade activities to provide information describing 
the transactions for use in the preparation of a report for Customs and 
public use. 

As indicated in the notice, it has been known that a number of U.S. 
firms have been engaged in international trade procedures which could 
fall under the term “countertrade”. It has also been accepted, however, 
that up to the present this activity formed only a small portion of U.S. 
trade and that the products involved in many instances were subject to 
free or specific rates of duty or were shipped to markets other than the 
United States. 

At the same time, however, it was recognized that there were signifi- 
cant changes occurring in various parts of the world which could materi- 
ally alter trading patterns, including those involving countries 
converting from state trading regimes to open market systems. Since 
the Trade Agreements Act of 1979 provides a limited number of condi- 
tions that preclude the finding of transaction value, thus requiring the 
application of one of the other bases of valuation in the hierarchical or- 
der, Customs wanted to explore the impact of countertrade transactions 
upon the appraisement of imported merchandise in the future. 

Customs received a number of responses to the notice. Unfortunately, 
most of them were requests to be put on a mailing list for a copy of any 
report finally adopted by the Countertrade Committee. None offered 
any factual examples, asked specific questions or provided other data on 
which Customs could base firm conclusions. 

The Committee did have access to a variety of publications on coun- 
tertrade. These brought out three points. First, there is no uniformly 
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accepted definition of either the term “countertrade” or of its various 
forms. Moreover, some definitions of countertrade seek to include ac- 
tivities which were in existence long before the term itself came into 
vogue, such as the purchase of goods by a company which itself provided 
the facility for manufacturing those goods in the producing country. 
While technically this is not incorrect, it can be somewhat confusing 
when new labels are put on old practices. 

The second point was that none of the available material seemed to 
attempt to deal with the Customs aspects of the matter, particularly 
with respect to Customs valuation of the imported product. For exam- 
ple, the importance of market selection through the appropriate use of 
trade statistics was recognized, and the sources of these statistics were 
often identified. One publication went into some detail on the advan- 
tages and disadvantages of the types of commodity classification sys- 
tems used in the various statistical programs. However, no mention was 
made of the Customs value on which those same statistical programs 
were based. Another referred to the implications of possible dumping 
allegations in countertrade. Again, however, no mention was made of 
the more likely day-to-day occurrence of customs valuation. Therefore, 
while it had been hoped that a selection of the examples used in these 
many publications could be used for the purposes of the Customs report, 
it was generally found that an element critical for an informed Customs 
decision or opinion was not in evidence. Thus the Committee refrained 
from attempting to base its finding on these examples, as interesting as 
some of them were. 

The third point is one in which there seemed to be a high level of 
agreement, that is, that it is unlikely that any two countertrade transac- 
tions are going to be the same. It was clear from the many examples in 
the available material that, although falling under the same general 
definition of a given form of countertrade, the particular facts of one 
transaction could be different from another. This of itself could be of 
material significance in the determination of customs value under the 
transaction value system of the Trade Agreements Act of 1979. 

In this respect the text of Commentary 11.1 of the Technical Commit- 
tee on Customs Valuation of the Customs Co-operation Council is repro- 
duced herein: 


TREATMENT ON TIE-IN SALES 


1. There are two broad categories of tie-in sales. In one the condi- 
tion or consideration relates to the price of the goods, in the other, it 
relates to the sale of the goods. Situations where the conditions or 
considerations relates to the price as well as the sale are to be 
treated as tie-in sales of the first category. 

2. In tie-in sales of the first category the price of one transaction 
is conditioned by terms of other transactions between the seller and 
the buyer. It follows that in such sales the price is not the sole con- 
sideration. Such tie-in sales represent a situation wherein the price 
is subject to a condition or consideration for which a value cannot be 
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determined with respect to the goods being valued and, accordingly, 
the price must be rejected for the purpose of establishing the trans- 
action value in accordance with the provision of Article 1.1(b). The 
Interpretative Note to that Article lists three examples which in- 
cludes: (1) the seller establishes the price of the imported goods on 
condition that the buyer will also buy other goods in specified quan- 
tities; (2) the price of the imported goods is dependent upon the 
price or prices at which the buyer of the imported goods sells other 
goods to the seller of the imported goods; and (3) the price is estab- 
lished on the basis of a form of payment extraneous to the imported 
goods, such as where the imported goods are semifinished goods 
which have been provided by the seller on condition that he will re- 
ceive a specified quantity of the finished goods. 

3. In this respect, however, caution must be exercised to ensure 
that the application of Article 1.1(b) is not extended beyond the in- 
tended purposes. 

4. For example, if a seller grants a quantity discount calculated 
on the quantity or the monetary value of a single order, the fact that 
buyer qualified for the discount by placing an order consisting of a 
number of different items, none of which of themselves would have 
qualified for the discount, does not represent a situation where Ar- 
ticle 1.1(b) would apply. 

5. The second category of tie-in sales, where condition or consid- 
eration relates to the sale of the goods, includes what has commonly 
been termed as “countertrade”. Countertrade is taken to mean 
transactions in which sales to a country are intimately linked to 
sales from that country although in some instances, sales from yet 
another country can be involved. Countertrade is essentially a 
mechanism of paying for goods in international trade through the 
exchange of products for products. In some instances, countertrade 
can involve the exchange of services for products and vice versa. 

6. Countertrade provides a means by which a country can obtain 
required goods from foreign sources and at the same time maintain 
balanced trade flows by ensuring export sales of its own products - 
countertrade products. Countertrade may involve the full or par- 
tial payment for an imported product in the form of products pro- 
duced in and exported from the importing country, rather than 
payment in currency. Frequently, however, payment for both 
transactions will be in currency. 

7. Alisting of the more common countertrade practices are as fol- 
lows: 


(a) Barter: a single exchange of goods for goods, no payment 
in currency made (note advisory opinion 6.1). 

(b) Counterpurchase: an exchange of goods for goods and 
money, or an exchange of goods for services and money. 

(c) Evidence account: counterpurchase is often expressed in 
the form of an evidence account. For the purpose of payment, 
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the evidence account is established with the foreign trade bank 
or a central bank and the exporter’s counterpurchases are 
credited against current or future counterpurchase obliga- 
tions. Such deals provide a degree of flexibility to the exporter, 
since instead of facing an immediate demand, the evidence ac- 
count allows the exporter more time to leisurely “shop around” 
to effect the counterpurchase. 

(d) Compensation or buyback: the sale of machinery, equip- 
ment, technology or a manufacturing or processing plant in ex- 
change for a specified amount of the final product as full or 
partial payment. 

(e) Clearing agreement: a bilateral arrangement between 
two countries to purchase designated amounts of each other’s 
products over a specified period of time, with the use of a freely 
convertible clearing currency of a third country, i.e. a “hard” 
currency. 

(f) Switch or triangular trade: an arrangement whereby one 
of the parties to a bilateral trade agreement (such as a clearing 
agreement in subparagraph (e) above) transfers its credit bal- 
ance to a third party. For example, countries A and B havea 
clearing agreement and A buys a product from country C and 
payment is affected by having country B transfer its payment 
under the clearing agreements to country C instead of country 
A. 

(g) Swap: the exchange of identical or similar goods from dif- 
ferent locations in order to save transportation costs. This type 
of transaction differs from barter in (a) above, in that an identi- 
cal or similar product is exchanged solely for the purpose of 
gaining the advantage of a closer source of supply such as 
where a Japanese buyer purchases a quantity of Venezuelan 
made oil and swaps it for an equal amount of Alaskan crude 
which had been purchased by an East Coast American buyer. 

(h) Offset agreement: the sale of a product, usually of a high 
technology nature, is possible on the condition that the ex- 
porter incorporates in his final product specified materials, 
parts or components which he has acquired from the country of 
importation. 


8. There does not appear to be a single reliable estimate of how 
much international trade involves the use of countertrade. Esti- 
mates which do exist vary widely, ranging from one percent of 
world trade to one quarter of the world’s international commerce. 
This diversity of opinion is primarily due to the fact that, as opposed 
to the usual methods of measuring world trade, there are no means 
of reporting and analyzing countertrade transactions as such. In 
fact countertrade is not always easy to identify especially in those 
cases where transactions are expressed in monetary terms and are 
paid for separately. However, while there is no agreement as to the 
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magnitude of countertrade, there is general agreement that it is be- 
coming a larger factor in world trade. 

9. As to the effect of countertrade on the price or cost of the goods, 
again there does not appear to be a single opinion. It can be said, 
however, that the exporter considering a counterpurchase must 
price his goods in the knowledge that not only must he sell his own 
goods but also those of his customer. It can be expected that the ex- 
porter may increase his price because of this factor. Hence, the price 
of goods exported to a country requiring or practicing countertrade 
can be expected to be equal to or higher than the price of the goods 
had there been no countertrade. 

10. By the same token, either in lieu of or in addition to the forego- 
ing, the exporter may be able to command a lower price for the 
goods which he has to purchase. Hence the price for the counter- 
purchased goods can be expected to be equal to or lower than the 
price had there been no countertrade. These goods, of course, may 
be imported into the exporter’s own country or they may be sent to 
any other country. 

11. With respect to Customs valuation, the first consideration 
would necessarily be one of whether the conditions of Article 1 
would or would not preclude the application of that Article to any 
transaction involving countertrade. In view of the number of dif- 
ferent forms countertrade can take, it could be made and it would be 
necessary to take a decision on the basis of the facts of each transac- 
tion, including the type of countertrade involved. 


As concluded by the Council’s Technical Committee, and supported 
by the more recent considerations of the Countertrade Committee of the 
U.S. Customs Service, the customs valuation aspects of any coun- 
tertrade transaction can be considered only on the basis of the particu- 
lar facts and circumstances of that transaction. Therefore, in their 
consideration of countertrade transactions which will result in the im- 
portation of merchandise into the United States, the importing public is 
advised that obtaining a ruling from the U..S. Customs Service should 
be an integral part of their planning process. 


SUPPLEMENTARY INFORMATION: The text of the Technical Com- 
mittee’s Advisory Opinion 6.1, referred to in paragraph 9(a) of Com- 
mentary 11.1 above, is reproduced below: 


TREATMENT OF BARTER OR COMPENSATION DEALS 
UNDER THE AGREEMENT 


How are barter or compensation deals to be treated with refer- 
ence to Article 1 of the Agreement? 


The Technical Committee on Customs Valuation expressed the fol- 
lowing opinion: 


1. International barter takes various forms. In its purest form, it 
consists of an exchange of goods or services of approximately equal 
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value, without recourse to a common unit of measurement (money) 
to express the transaction. 


Example: 


X tons of product A from country E are exchanged for Y units 
of product B from country I. 


2. Disregarding the question as to whether a sale has occurred in 
cases of pure barter, where the transaction is neither expressed nor 
settled in monetary terms, and there is no transaction value or ob- 
jective and quantifiable data for determining that value, the Cus- 
toms value should be established on the basis of one of the other 
methods set out in the Agreement, taken in the sequence pre- 
scribed. 

3. For a variety of reasons (e.g. bookkeeping, statistics, taxation, 
etc.), itis hard to dispense entirely with reference to money in inter- 
national trade relations and, hence, pure barter is rarely encoun- 
tered nowadays. Barter now usually involves more complex 
transactions in which the value of bartered goods is determined 
(e.g. on the basis of current world market prices) and expressed in 
monetary terms. 


Examples: 


Manufacturer F in the country of importation I has the op- 
portunity of selling electrical equipment in Country E pro- 
vided an equivalent value of goods produced in country E is 
bought and exported from that country. After an arrangement 
between F and X trading in plywood in country I, X imports 
into country I a quantity of plywood from country E and F ex- 
ports electrical equipment to country E, the equipment being 
invoiced at 100,000 c.u. 

The invoice presented on importation of the plywood also 
shows a value of 100,000 c.u.; no financial settlement is how- 
ever made between X and the seller in country E, the payment 
for the goods being covered by exportation of the electrical 
equipment by F. 


4. Although many barter deals expressed in monetary terms are 
concluded without a financial settlement being made, there are 
situations where money does change hands, for example, when a 
balance has to be paid in clearing operations, or in cases of partial 
barter where part of the transaction involves a money payment. 


Example: 


Importer X in country I imports from country E two ma- 
chines priced at 50,000 c.u., on the understanding that only one 
fifth of this sum is to be the subject of a financial settlement, 
the rest being offset by the delivery of a specified quantity of 
textile products. 
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The invoice presented on importation shows a value of 
50,000 c.u.; however, the financial settlement between X and 
the seller in country E involves only 10,000 c.u., the balance be- 
ing covered by the delivery of the textile products. 


5. Under the legislation of some countries barter transactions ex- 
pressed in monetary terms can be regarded as sales, such transac- 
tions however will of course be subject to the provisions of Article 1, 
paragraph 1 (b). 

6. Barter or compensation deals should not be confused with cer- 
tain sales transactions in which the supply of the goods, or their 
price, is governed by factors extraneous to the transaction con- 
cerned. This would apply in the following cases: 

The price of the goods is fixed by reference to the price of other 
goods which the buyer may sell to his supplier. 


Example: 


Manufacturer F in country of exportation E has an agree- 
ment with importer X in country I to supply specialized equip- 
ment designed by F, at a unit price of 10,000 c.u., on condition 
that importer X supplies him with relays used in the produc- 
tion of the equipment, at a unit price of 150 c.u. 


The price of the imported goods depends on the purchaser’s will- 
ingness to obtain from the same supplier other goods, in a specified 
quantity or at a specified price. 


Example: 


Manufacturer F in country of exportation E sells leather 
goods to buyer X in country I at a unit price of 50 c.u., on condi- 
tion that X also purchases a consignment of shoes at a unit 
price of 30 c.u. 


7. It should be pointed out that these transactions too are subject 
to the condition laid down in Article 1, paragraph 1 (b). 


ADDRESS: Requests for rulings may be submitted to the Office of Com- 
mercial Rulings, Customs Service Headquarters, 1301 Constitution 
Avenue, N.W., Washington, D.C. 20229. Also note Part 177 of the Cus- 
toms Regulations. 


FOR FURTHER INFORMATION CONTACT: John B. O’Loughlin, 
Chairman of the Customs Countertrade Committee, (202) 566-2697. 


Dated: January 16, 1991. 
SAMUEL H. Banks, 
Assistant Commissioner, 
Office of Commercial Operations. 
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APPLICATION FOR RECORDATION OF TRADE NAME: 
“QHAUS CORPORATION” 


ACTION: Notice of application of recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1964, as amended (15 U.S.C. 1124), ofthe trade name 
“QOHAUS CORPORATION,” used by Ohaus Corporation, formerly 
called Ohaus Scale Corporation, a Corporation organized under the laws 
of the State of New Jersey, located at 29 Hanover Road, Florham Park, 
New Jersey 07932. 

The application states that the trade name is used in connection with 
weighing apparatus, including balances, scales, weights and containers 
and accessories for same, manufactured in the United States and ex- 
ported for sale in foreign countries. 

Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received on or before March 29, 1991. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Intellectual Property Rights Task Force, 1301 Con- 


stitution Avenue, NW., (Room 2131), Washington, D.C. 20229. FOR 
FURTHER INFORMATION CONTACT: Delois Cooper, Intellectual 
Property Rights Task Force, 1301 Constitution Avenue, NW., Washing- 
ton, D.C. 20229 (202-566-7005). 


Dated: January 17, 1991. 
JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Task Force. 


[Published in the Federal Register, January 28, 1991 (56 FR 3142)] 


NOTICE OF AVAILABILITY OF 
CUSTOMS ELECTRONIC BULLETIN BOARD 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of information dissemination system. 


SUMMARY: As part of its continuing effort to improve communication 
between the agency and the trade community, the Customs Service is 
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establishing an electronic bulletin board through which it will make 
available to members of the trade community information similar to 
that which is currently provided through the Customs Automated Com- 
mercial System (ACS). This service will be known as the Customs Elec- 
tronic Bulletin Board (CEBB). 


DATE: The Customs Electronic Bulletin Board (CEBB) will become op- 
erational on January 29, 1991. 


FOR FURTHER INFORMATION: Questions should be referred to 
Don Speakman or Rick Kopel at (202) 566-8216, U.S. Customs Service, 
Office of Information Management. 


SUPPLEMENTARY INFORMATION: 


When the Customs Service initiated the Automated Commercial Sys- 
tem, certain elements of the program, such as the Automated Broker In- 
terface (ABI) and Automated Manifest System (AMS), included 
information which was intended to assist the trade community in its 
working with Customs. Until now, availability of this information was 
limited to ABI brokers and AMS carriers who were using ACS. In order 
to increase availability of this information within the international 
trade community, Customs is initiating an electronic bulletin board 
which will be accessible to persons with pone computers and tele- 
phone modems. 

The Customs Electronic Bulletin Board (CEBB) is intended to pro- 


vide timely information to the trade community. Among items of inter- 
est which will be placed in the CEBB will be: 


Customs Special Bulletins / Customs News Releases 
Commissioner’s Speeches 

Federal Register Notices 

Trade Operations Instructions 

Trade Meeting Schedules 

Quota Status 

Currency Conversion Rates 

Customs Trade Quarterly 


CEBB will be operating from Customs Headquarters in Washington, 
D.C., and will have eight telephone lines which can accommodate mo- 
dem speeds of 1200 to 9600 bps. Because of the limited number of lines, 
Customs recommends use of a modem with speeds in the higher range. 


INSTRUCTIONS FoR ACCcEss TO CEBB 


Access to CEBB can be easily accomplished. All that is required is a 
personal computer with a communications package and a modem. To 
gain access, the following steps should be followed: 

1. Set the communications package as an ANSI terminal. 

2. Set the DATABITS field to 8. 

3. Set the STOPBITS field to 1. 
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4. Set PARITY to N. 

5. Set PHONE NUMBER to (202) 535-5069. 

6. For best results, have your terminal background color set to 
BLACK. 

The CEBB will provide the user the opportunity to browse the infor- 
mation and download the information to the user’s equipment, making 
it possible to print hard copies of the information if desired. CEBB will 
be operational 24-hours a day. 

Although CEBB will offer similar information dissemination benefits 
to those available in ABI and AMS, it will not be capable of processing 
incoming data. Its primary function is to facilitate the expedient trans- 
mittal of information to the trade community. CEBB is not intended to 
replace Customs current electronic processing systems. 


Approved: January 24, 1991. 
Carou HALLETT, 
Commissioner of Customs. 


[Published in the Federal Register, January 29, 1991 (56 FR 3294)] 





U.S. Court of Appeals for the 
Federal Circuit 


W.Y. MoBERLY, INC., PLAINTIFF-APPELLANT U. 
UNITED STATES, DEFENDANT-APPELLEE 


Joseph S. Kaplan, Ross & Hardies, of New York, argued for plaintiff-appellant. With 
him on the brief was Michelle F. Forte, of counsel. 

John J. Mahon, Commercial Litigation Branch, Department of Justice, of New York, 
New York, argued for defendant-appellee. With him on the brief were Stuart M. Gerson, 
Assistant Attorney General, David M. Cohen, Director and Joseph I. Liebman, Attorney 
in Charge, International Trade Field Office. 


Appeal No. 90-1102 
(Decided January 16, 1991) 


Appealed from: U.S. Court of International Trade. 
Judge DiCar.o. 


Before ARCHER, Circuit Judge, and SKELETON and FRIEDMAN, Senior 
Circuit Judges. 


ARCHER, Circuit Judge. 

W.Y. Moberly, Inc. (Moberly) appeals from the judgment of the 
United States Court of International Trade in W.Y. Moberly, Inc. v. 
United States, 727 F. Supp. 1456 (Ct. Int’] Trade 1989). The trial court 
held that sixteen designated structural components of three oil drilling 
rigs were properly classified by the United States Customs Service un- 
der Item 652.98, Tariff Schedules of the United States (TSUS).1 We af- 
firm. 


I 


Moberly contends that the structural components of the oil drilling 
rigs in question were improperly classified as “parts of other structures” 
under Item 652.98, TSUS, and instead should be classified as “columns, 


1 The TSUS, which was in effect at the time the classification at issue here was made, was later replaced by the Harmo- 
nized Tariff Schedule of 1988, Pub. L. No. 100-418, 102 Stat. 1148 (codified t 19 U.S.C. § 1202 (1988)). 


11 





12 CUSTOMS BULLETIN AND DECISIONS, VOL. 25, NO. 6, FEBRUARY 6, 1991 


pillars, posts, beams, girders and similar structural units” under Item 
652.94, TSUS.2 

This matter is now before this court for the second time. In its original 
decision and judgment in W.Y. Moberly, Inc. v. United States, 645 F. 
Supp. 282 (Ct. Int’] Trade 1986), the trial court held that these compo- 
nents could not be classified under Item 652.94, TSUS, because under 
the interpretation given Item 652.94 in Frost Ry. Supply Co. v. United 
States, 39 CCPA 90, 95 (1951), the components were not of unitary con- 
struction. On appeal in W.Y. Moberly, Inc. v. United States, 825 F.2d 
391, 5 Fed. Cir. (T) 126 (1987), this court held that the trial court had 
defined the “unitary construction” requirement too narrowly. We re- 
manded “to the trial court to consider whether, in light of [our] opinion, 
the imported components are of unitary construction, and, if so, 
whether they should be classified under Item 652.94 rather than Item 
652.98.” 

During the proceedings on remand, the government conceded that 
four components originally at issue should be classified under Item 
652.94, TSUS, as claimed by Moberly.3 Moberly abandoned its claims as 
to twenty-two other components.4 Further, the trial court found, and 


2The pertinent tariff provision reads as follows: 
SCHEDULE 6.—METALS AND METAL PRODUCTS 
Part 3. - Metal Products 


Hangars and other buildings, bridges, bridge sections, lock-gates, towers, lattice masts, roofs, roofing frameworks, 
door and window frames, shutters, balustrades, columns, pillars, and posts, and other structures and parts of 
structures, all the foregoing of base metal: 


Of iron or steel: 


* « * * * 


Columns, pillars, posts, beams, girders, and similar structural units: 
Not in part of alloy iron or steel: 


* . * 


652.94 Other na 6-8 6k 3.5% ad val. 


* * * 


652.98 Other: 9.5% ad val. 


3 These components are: Rotary Beam, Front A-Leg Supports, Two Only Engine Stand Diagonals, and Catworks Di- 
agonal Spreader. 

4 These components are: 
1) 25’ Level Stairway 
2) Catworks Flooring 
3) 5’ Level Rear Flooring 
4) Wireline and Shackles 
5) Pieces of handrailing 
6) Driller’s Side Catwork Side Flooring 
7) Assorted Brackets Support Flooring 
8) 5’ Level Driller’s Flooring 
9) Deadline Breakover Sheave 
10) Engine Stand Stairway 
11) Pipe Ramp Stairway 
12) Doghouse Stairway 
13) Fastline Breakover Sheave 
14) Deadline Re-Direction Sheave 
15) 4 Pieces of Wide-Flange Beam with Lugs and Pins 
16) Rear Catworks Skid Floor 
17) Off Driller’s Side Stairway 
18) Bottom Section Ladder 
19) 5’ Level Stairway 
20) Front Engine Level Flooring 
21) Wire Line, Slings, and Turnbuckles with Pins and Safety Pins 
22) Assorted Hollow Secure Tubing 
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Moberly does not contest, that the pipe ramp and the stand pipe clamp 
cannot be classified under Item 652.94, TSUS, because they do not pro- 
vide support to a structure. As to the remaining sixteen components,5 
now the subject of appeal, the trial court found them to be of unitary con- 
struction but not covered by Item 652.94, TSUS, because “all of these 
components are more than or other than columns, pillars, posts, beams, 
girders, or similar structural units.” 


II 


A. The meaning of a tariff term is a question of law. Brookside Ve- 
neers, Lid. v. United States, 847 F.2d 786, 788, 6 Fed. Cir. (T) 121, 124, 
cert. denied, 488 U.S. 943 (1988). Because there is no clearly stated con- 
gressional intent as to the meaning of the tariff terms at issue in this 
case, see id., they may be construed according to their common mean- 
ings. See Rohm & Haas Co. v. United States, 727 F.2d 1095, 1097, 2 Fed. 
Cir. (T) 28, 29 (1984). “To assist it in ascertaining the common meaning 
of a tariff term, the court may rely upon its own understanding of the 
terms used, and it may consult lexicographic and scientific authorities, 
dictionaries, and other reliable information sources.” Brookside Ve- 
neers, 847 F.2d at 789, 6 Fed. Cir. (T) at 125. 

The trial court engaged in just such an analysis with regard to the 
meanings of the terms in question. It reviewed prior case law in which 
the same provisions of the TSUS were at issue, the lexicographic sources 
relied on in those cases, as well as a dictionary of engineering terms, and 
the testimony and exhibits presented at trial. It concluded: 


According to the lexicographic definitions, expert testimony, and 
case law, columns, pillars, and posts are upright structural mem- 
bers that vertically support a compressive weight along a single 
axis. Nissho-Iwai, 10 CIT at 158, 641 F. Supp. at 811; J. Ray McDer- 
moitt, 69 Cust. Ct. at 207. Beams and girders are also structural 
members which are supported at two ends, provide horizontal sup- 
port from a direction perpendicular to their lengths, and resist 
bending. Nissho-Iwai, 10 CIT at 158, 641 F. Supp. at 811; J. Ray 
McDermott, 69 Cust. Ct. at 208. Girders are distinguished from 


5 These components are: 
1) Driller’s Side Flooring Supports 
2) Driller’s Side Flooring 
3) Setback Floor 
4) 30’ Level Rotary Floor Sections 
5) Set-Back Supports 
6) Rear Raising Frames 
7) Mast Bottom Sections 
8) Engine Stands 
9) Front Sub-Box 
10) Doghouse Supports 
11) Front Sub-Box Diagonal Spreaders 
12) Forward, Middle, and Rear Engine Stand Spreaders 
13) Catworks Support Spreader 
14) Front Sub-Structure Spreader 
15) Mast Bottom Section Spreader 
16) Set-Back Horizontal Spreaders 
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beams in that a girder is larger and is a main structural member. All 
these terms connote components that are relatively slender in pro- 
portion to their length or height. Nissho-Iwai, 10 CIT at 158, 641 F. 
Supp. at 811. Columns, pillars, posts, beams, and girders must also 
be of unitary construction and be used to provide horizontal or ver- 
tical support to a structure. W.Y. Moberly, Inc. v. United States, 825 
F.2d 391, 393 (Fed. Cir. 1987); Nissho-Iwai, 10 CIT at 157, 641 F. 
Supp. at 810;J. Ray McDermott & Co., 69 Cust. Ct. at 207; Laurence 
Myers Scaffolding Co. v. United States, 57 Cust. Ct. 333, 340, C.D. 
2809, 259 F. Supp. 874, 879 (1966). 


727 F. Supp. at 1459. 

Moberly argues that the court erred in adopting a definition of the tar- 
iff terms at issue that does not encompass trusses and frames. As sup- 
port for its broad definition, Moberly urges the definition of “girder” in 
Webster’s Third New International Dictionary, unabridged, 959 (1986), 
wherein the term “truss” is referenced, and the definitions of “truss” 
and “frame.” A truss is described as “an assemblage of members (as 
beams * * *) typically arranged in a triangle or a series of triangles to 
form a rigid framework (as for supporting a load over a wide area),” p. 
2456, and a frame as “the arrangement of supporting girders, beams, 
columns * * * forming the main support,” p. 902. Moberly concludes 
that because both a truss and a frame provide support, they should be 
treated as synonymous with a girder. 

The government correctly points out that the above definition of gird- 
er in Webster’s does not refer to truss as a synonym, but with the refer- 
ence “compare.” Thus, a truss is not just another form of girder as 
Moberly asserts. The definitions of truss and frame relied on by Moberly 
also refer to them as an “assemblage” or an “arrangement” of girders, 
beams, etc. The government contends that this is consistent with the 
testimony ofits witness, Dr. Ratay, and supports the findings of the trial 
court that trusses and frames are more, or other, than the exemplars set 
forth in Item 652.94, TSUS. 

The trial court expressly rejected the proposition that the function of 
providing support is enough to classify an article under Item 652.94, 
TSUS. Even though supporting a structure, the court held that Item 
652.94, TSUS, does not encompass articles having features or functions 
that make them other than, or more than, the eo nomine exemplars. 


All merchandise meeting the bare requirements of unitary con- 
struction and providing horizontal or vertical support to a struc- 
ture is not necessarily classifiable under item 652.94, TSUS . 
Notwithstanding unitary construction and provision of support to 
astructure, a component will not be classifiable as a column, pillar, 
post, beam, girder, or similar structural unit under item 652.94, 
TSUS, if the component is identified as “other than” the eo nomine 
exemplars or if its features or functions make it “more than” those 
exemplars. See Phone-Mate, Inc. v. United States,12CIT___, 690 
F. Supp. 1048, 1053 (1988), aff'd, 867 F.2d 1404 (Fed. Cir. 1989); 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 15 


Eastalco Aluminum Co. v. United States, 10 CIT 622, 623 (1986); 
Robert Bosch Corp. v. United States, 63 Cust. Ct. 96, 103, C.D. 3881 
(1969). 


727 F. Supp. at 1459-60. 

Moberly further contends that in reaching its decision the trial court 
failed to discuss and analyze Alyeska Pipeline Serv. Co. v. United States, 
643 F. Supp. 1128 (Ct. Int’] Trade 1986), vacated as moot (May 19, 1988), 
and J. Ray McDermott & Co., Inc. v. United States, 354 F. Supp. 280 
(Cust. Ct. 1978). Moberly recognizes that the judgment in Alyeska has 
little precedential effect because it was vacated for mootness, but con- 
tends that it may still be “helpful authority.” We disagree, but, even if 
considered helpful, the fabricated components in this case and Alyeska 
bear no resemblance. No error can be attributed to the court’s failure to 
discuss that case. 

The decision in J. Ray McDermott6 was not disregarded or over- 
looked, the trial court having cited it but apparently not considering it to 
be dispositive. Moberly does not contend that any of its components 
were comparable to the “box girder” of J. Ray McDermott, except for 
complexity of form. The trial court, however, did not indicate that under 
its interpretation of Item 652.94 complexity of form would be a preclu- 
sive characteristic. 

We are convinced that the Court of International Trade correctly in- 
terpreted the tariff terms at issue and that Moberly has not shown error. 

B. Whether a particular article fits within the meaning of a tariff term 
is a question of fact. Brookside Veneers, 847 F.2d at 788, 6 Fed. Cir. (T) at 
124. Moreover, a classification by the United States Customs Service 
carries a presumption of correctness, see 28 U.S.C. § 2639(a)(1), and the 
burden of proving otherwise rests with the party challenging the classi- 
fication. Brookside Veneers, 847 F.2d at 787, 6 Fed. Cir. (T) at 123. We 
review the trial court’s findings of fact under a clearly erroneous stan- 
dard. Daw Indus., Inc. v. United States, 714 F.2d 1140, 1142, 1 Fed. Cir. 
(T) 146, 148 (1983). 

The trial court, in sustaining the classification of the components in 
question by the United States Customs Service, stated: 


The mere fact that a component supports a structure is insuffi- 
cient for classification under item 652.94, TSUS, if the component 
is other than or more than the eo nomine exemplars under that pro- 
vision. The Court notes that no witness at the first trial called these 
components columns, pillars, posts, beams, or girders, and there is 
ample evidence that they are not known as such in the industry. 

Based on the testimony of the government’s witness and exami- 
nation of the blueprints and other exhibits introduced at trial, the 
Court finds that all of these components are more than or other 


6 The Customs Service has questioned this decision, and treated it as having limited precedential value, because in its 
view the controverted “box girder tank section is more than a type of girder in that it performs more than a load bearing 
function.” T.D. 74-35, 8 Cust. Bul. 67 (1974). 
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than columns, pillars, posts, beams, girders, or similar structural 
units. Most are frames or trusses. 


727 F. Supp. at 1462. 

Moberly maintains, however, that the trial court did not delineate 
how or why the components at issue were more than, or other than, the 
exemplars of Item 652.94. But, in this regard, the court did recite how a 
number of the components were configured, constructed and used. 
Even though the court’s factual findings are not as specific as Moberly 
desires, we have been directed to no evidence to show that the court’s 
findings are clearly erroneous or to demonstrate that Moberly overcame 
the presumptive correctness of the classification by the Customs Serv- 
ice. 

It is apparent from the court’s opinion that it reviewed all of the perti- 
nent evidence in reaching its decision. It considered the testimony of the 
government’s witness and examined the blueprints and other exhibits. 
It reviewed the testimony at the first trial, noting that no witness had 
called the disputed components columns, pillars, post, beams or girders 
and that there was ample evidence that they are not known as such in 
the industry. Based on full consideration of the record, the court found 
that “[mJost [of the components] are frames and trusses” and that “all 
of these components are more than or other than columns, pillars, posts, 
beams, girders, or similar structural units.” We cannot say the court 
clearly erred. 

Accordingly, we affirm the judgment of the Court of International 
Trade. 


AFFIRMED 


CLIPPER BELT LacER Co., INC., PLAINTIFF-APPELLANT U. 
UNITED STATES, DEFENDANT-APPELLEE 


Edmund Maciorowski, of Edmund Maciorowski, P.C., Detroit, Michigan, argued for 
plaintiff-appellant. 

Mark S. Sochaezewsky, Commercial Litigation Branch, Department of Justice, of New 
York, New York, argued for defendant-appellee. With him on the brief were Stuart M. Ger- 
son, Assistant Attorney General, David M. Cohen, Director and Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office. 
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Judge CARMAN. 
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Ricu, Circuit Judge. 

This appeal is from the judgment of the United States Court of Inter- 
national Trade in Clipper Belt Lacer Co. v. United States, No. 
85-08-01032, 738 F. Supp. 528 (CIT 1990), affirming the classification 
by the United States Customs Service (Customs) of imported metallic 
belt fasteners as “articles of iron or steel, not coated or plated with pre- 
cious metal” under Item 657.25, Tariff Schedules of the United States 
(TSUS). Familiarity with the extensive opinion of the trial court will be 
presumed. We affirm. 

Appellant, Clipper Belt Lacer Co., is a purveyor of a wide variety of 
fasteners for splicing or joining abutting belt ends of many kinds, sizes, 
and uses. The merchandise here involved consists of two varieties of 
heavy-duty fasteners, identified as the “Ultra” and the “Mato,” collec- 
tively referred to as the Mato Line, which are used principally by the 
mining industry for joining together the ends or sections of conveyor 
belts used in belt conveyors for transporting heavy materials such as 
coal and ore. These conveyors may be four feet or more in width and 
from a thousand yards to two miles long. Necessarily, the belts are made 
of sections. When completed, such belts are, of course, endless and are 
carried on the guides, rollers, and driving pulleys of the conveyor ma- 
chinery and moved by powerful motors. For reasons which will appear, 
the trial court found it useful to distinguish between belt conveyors, i.e., 
the complete apparatus, and conveyor belts, which are, of course, a nec- 
essary element of the complete conveyors. 

The “Ultra” belt fasteners are made of steel wire and the heavier 
“Mato” fasteners of sheet steel and comprise multiple units to be 
clinched into the end of a belt or belt section so as to provide a series of 
metal loops across the edge of the whole belt end. Belt sections are then 
joined together in a flexible manner by overlapping the loops on one sec- 
tion with those on an adjoining section and passing a “pin,” which is a 
braided piece of wire, which may be externally covered or armored, 
through the overlapping loops to form a transversely flexible hinge 
joint. The trial court opinion contains further detailed description and 
illustrations. 

Customs’ classification under TSUS Item 657.25 carries an ad 
valorem duty of 5.7%. Clipper’s protest has the usual objective of getting 
a classification with a lower duty to which end it asserts the following 
three allegedly more specific TSUS provisions (emphasis throughout 
ours): 


SCHEDULE 6— METALS AND METAL PRODUCTS 


Part 3— Metal Products 


Subpart D (1983): Nails, Screws, Bolts and Other Fasteners; Locks; 
Builders’ Hardware; Furniture, Luggage and 
Saddlery Hardware. 


[A] Item 646.20 Staples in strip form 0.9% ad val. 
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Brads, nails, spikes, staples and tacks, all the 
foregoing, not described in the foregoing provi- 
sions of this subpart, of base metal: 


of iron or steel 
[B] Item 646.32 Of two or more pieces 2.3% ad val. 
Part 4— Machinery and Mechanical Equipment 


Subpart B (1983): Elevators, Winches, Cranes and Related 
Machinery; Earth Moving and Mining Machinery 


[C] Item 664.10 Elevators, hoists, winches, cranes, jacks, pulley 
tackle, belt conveyors, and other lifting, loading or unloading machinery, 
and conveyors, all of the foregoing and parts thereof 


* * * * * 


Parts of the foregoing: 


* 


2.0% ad val. 


It is thus seen that appellant relies on two separate “staples” provi- 
sions, [A] and [B], and one “parts” provision. It is impossible, because of 


vacillations in its arguments and briefs, here and in the trial court, to 
say what its first choice is, but we will presume it is [A] which has the 
lowest duty. Whether [A] or [B], however, the imports in either of these 
two claims must be “staples” within the common meaning of the term 
since no other meaning has been established as intended by Congress. 
See Transatlantic Co. v. United States, 60 CCPA 100, 471 F.2d 1154 
(1973). The trial court exhaustively considered the characteristics of the 
imports and the meaning of the term “staples,” devoting about seven 
pages of its typed opinion to this single question, concluding that the im- 
ports are not staples and therefore not classifiable under either Item 
646.20 or Item 646.32. The evidence of record supports its conclusion, 
with which we agree. We therefore affirm that aspect of its decision. We 
find nothing in appellant’s brief tending to show that the trial court’s 
reasoning on this score was flawed. 

Appellant’s remaining contention, listed by the trial court as its 
“Third Alternative Claim,” but apparently put forward on appeal to us 
as its principal contention, is that the imported belt fasteners are prop- 
erly classifiable as parts of belt conveyors under Item 664.10, [C] supra. 
The literalistic logic of the argument is that Item 664.10 contains a spe- 
cific provision for “parts” of “belt conveyors” and that when the fasten- 
ers are put to use to fasten the segments of conveyor belts and the 
completed belts are assembled in the conveyor, then the imported fas- 
teners squarely meet the words of Item 664.10 as parts of belt conveyors. 
However, there are additional words which must be considered. 
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TSUS Item 664.10, as shown above, falls in Part 4 of Schedule 6. Part 
4 contains an interpretative Headnote 1. It reads: 


Part 4 Headnotes 


1. This part does not cover — 


* * * 


(ii) belts and belting 


* * * * * * * 


(v) articles and parts of articles specifically provided for 
elsewhere in the schedules. 


The counter logic to appellant’s claim [C] is well set forth in the Govern- 
ment’s brief: 


Since Congress clearly intended by virtue of Headnote 1(ii) to ex- 
clude belts and belting from classification as parts of conveyors[,] it 
is logical to conclude that Congress also intended to exclude parts of 
belts from classification as parts of a conveyor, as such parts only 
become parts of conveyors after first becoming parts of belts, which 
requires that they be solely or chiefly used as such. See General In- 
terpretative Headnote 10(e). 

While it is undisputed that conveyor belts are necessary for the 
operation of conveyors, they are nonetheless not classifiable as 
parts of conveyors. Similarly, a part of the belt is also precluded 
from such classification. Thus, assuming, for purposes of argu- 
ment, that the belt fasteners are factually parts of conveyors, they 
are nevertheless precluded from classification under item 664.10, 
TSUS, by the exclusionary headnote. 


Essentially, that is the reasoning of the trial court which first considered 
whether the fasteners are parts of belt conveyors or parts of conveyor 
belts. After reviewing relevant case law, the court concluded that the 
fasteners are parts of belts, not parts of conveyors. It next considered 
whether Headnote 1 (ii) operates to exclude those belt parts from classi- 
fication in Part 4, as it clearly excludes “belts and belting.” The court 
concluded that it does, reasoning by analogy to similar holdings involv- 
ing other exclusionary headnotes in two cases, primarily, Border Bro- 
kerage Co. v. United States, 68 Cust. Ct. 7, C.D. 43825 (1972) and C.S. 
Emery & Co., W.A. Gleason v. United States, 57 Cust. Ct. 217, C.D. 2767 
(1966), cited therein. Appellant seeks at some length to distinguish 
these cases on the ground of differences in the headnote wordings and, 
of course, disagrees with the trial court’s conclusion that Headnote 1 (ii) 
to Part 4 excludes the fasteners, which are parts of the belts, from classi- 
fication as parts of conveyors. In concluding its extensive argument on 
this point, appellant seeks to pose the question as whether “as a matter 
of law” the fasteners are described “by TSUS item 664.10.” That, how- 
ever, is not the question because, of course, they are, literally. The 
question is whether, notwithstanding their inclusion in Item 664.10 
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which the Government admits “factually,” or at least assumes ar- 
guendo, classification of the fasteners therein is prohibited by the head- 
note. We agree with the trial court that classification under Item 664.10 
is so prohibited. We need not discuss the cases because we are not bound 
by Customs Court decisions. It being a question of law, as appellant says, 
our review is de novo. 

If, as the headnote makes perfectly clear, belts and belting, for what- 
ever purpose used, are not to be classified under Part 4 of Schedule 6, it 
seems to us to make good sense to assume, since appellant has produced 
no evidence to the contrary, that fasteners which are a part of the belt 
system are not to be classified as parts of the conveyor which consists of 
mechanical machinery having an entirely different character from flex- 
ible belting. 

The judgment of the Court of International Trade is therefore 


AFFIRMED. 
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OF COMMERCE RoBERT MOSBACHER, AND ASSISTANT SECRETARY OF Com- 
MERCE FOR IMPORT ADMINISTRATION ERIC GARFINKEL, DEFENDANTS, TIMKEN 
Co., DEFENDANT-INTERVENOR 


Court No. 90-08-00383 


Plaintiff challenges the final results of an administrative review of outstanding dump- 
ing order and, in the alternative, moves for writ of mandamus to compel the publication of 
Commerce’s decision not to modify the results of its final determination. 

Held: Plaintiff’s action challenging Commerce’s determination fails to invoke the juris- 
diction of this court. With regard to plaintiff's petition for mandamus relief, it is the opin- 
ion of this Court that, absent jurisdiction, no such relief can be granted. Consequently 
defendants’ and intervenor’s motions are granted and this action is dismissed. 

[Plaintiff's petition for mandamus denied; action dismissed.] 


(Decided January 17, 1991) 


Bryan, Cave, McPheeters & McRoberts (Peter D. Ehrenhaft and Johanna M. Klema), for 
plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (A. David Lafer, Senior 
Trial Counsel); of counsel: Robert J. Heilferty, Attorney-Advisor, Office of the Chief Coun- 
sel for Import Administration, U.S. Department of Commerce, for defendants. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
Charles A. St. Charles), for defendant-intervenors. 


OPINION 


TsoucaLas, Judge: Plaintiff in this action, Magyar Gordulocspagy 
Muvek (“MGM”), contests the final results of an administrative review 
effectuated by the United States Department of Commerce, Interna- 
tional Trade Administration (“Commerce” or “ITA”). In the alterna- 
tive, plaintiff moves the court for issuance of a writ of mandamus 
directing Commerce to publish in the Federal Register official notice of 
its decision not to alter the final review results despite plaintiff's allega- 
tions that they were flawed by clerical errors. 

Defendants and defendant-intervenor argue jointly that this court 
lacks jurisdiction to entertain plaintiff's action because it was untimely 
filed. With regard to plaintiff’s petition for mandamus relief, defendant 
avers, inter alia, that plaintiff cannot seek such an extraordinary rem- 
edy when alternative relief was readily available to it. 


23 
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BACKGROUND 

The determination at issue herein is Final Results of Anti-dumping 
Duty Administrative Review: Tapered Roller Bearings and Parts 
Thereof, Finished and Unfinished, from the Republic of Hungary. 55 
Fed. Reg. 21,066 (May 22, 1990). Pursuant to 19 U.S.C. § 1675 (1988), 
the ITA conducted an administrative review (“review”) of an outstand- 
ing dumping order regarding tapered roller bearings (““TRBs”) from 
Hungary, as requested by The Timken Company (intervenors herein). 
Plaintiff was the only respondent involved in the review. 

Final results of the administrative review were published on May 22, 
1990, after which time the ITA invited all parties to submit written com- 
ments within five days of the disclosure conference date. Plaintiff, as 
well as petitioner, submitted comments alleging the existence of various 
clerical errors. The ITA took no action with regard to the claimed errors 
until July 9, 1990 when in correspondence with plaintiff, it noted that 
the alleged errors were not clerical but actually “questions of methodol- 
ogy.” Plaintiff's Memorandum in Support of Petition for the Issuance of 
a Writ of Mandamus, Exhibit A. 

As a result, The Timken Company filed an independent action in this 
court challenging the final results of the administrative review on June 
21, 1990. The Timken Co. v. United States, Court No. 90-06-00307. 
Plaintiff filed the instant action on August 8, 1990. 


JURISDICTION 
28 U.S.C. § 1581(c) 

It is a fundamental principle of our laws that the United States is im- 
mune from suit except under those circumstances in which it has waived 
its sovereign immunity. United States v. Mitchell, 445 U.S. 535, 538 
(1980). Moreover, a waiver of sovereign immunity “cannot be implied 
but must be unequivocally expressed.” Id.; United States v. King, 395 
US. 1, 4 (1969). 

For purposes of the antidumping laws, the government’s explicit 
waiver of immunity from suit is contained in 28 U.S.C. § 1581 (1988). 
According to plaintiff, subsections (c) and (i) of this statute confer upon 
this court jurisdiction over this action!. Plaintiff's Complaint at 2. 

In fact, the aforementioned statute grants this court exclusive juris- 
diction over any “civil action commenced under section 516A of the Tar- 
iff Act of 1930.” 28 U.S.C. § 1581. Section 516A of the Tariff Act of 1930, 


128 U.S.C. §§ 1581 (c) and (i) state the following: 
(c) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced under sec- 
tion 516A of the Tariff Act of 1930. 


* . * * * * * 


(i) In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a)-(h) of this 
section and subject to the exception set forth in subsection (j) of this section, the Court of International Trade shall 
have exclusive jurisdiction of any civil action commenced against the United Sates, its agencies, or its officers, that 
arises out of any law of the United Sates providing for— 

* * +. 


* * * « 


(4) administration and enforcement with respect to the matters referred to in paragraphs (1)-(3) of this sub- 
section and subsections (a)-(h) of this section. 
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codified at 19 U.S.C. § 1516a, requires actions seeking judicial review of 
antidumping determinations to be commenced 

Within thirty days after — 

(i) the date of publication in the Federal Register of — 
(I) notice of any determination described in clause (ii), (iii), 
(iv), or (v) of subparagraph (B). 
19 U.S.C. § 1516a (2)(A)()(D) (1988). 

In this case, plaintiff did not file an action until seventy-eight days af- 
ter publication of the final results of the review. This notwithstanding, 
plaintiff maintains that its action is permissible because the thirty-day 
statute was effectively tolled by Commerce’s failure to respond to its re- 
quest for correction of clerical errors within the time prescribed by the 
statute for filing suit. Plaintiff supports this novel position by imputing 
to Commerce an obligation to respond to requests for clerical correc- 
tions within thirty days. This requirement, which plaintiff apparently 
gleans from section 751(f) of the Tariff Act of 1930, as added by section 
1333(b) of the Omnibus Trade and Competitiveness Act of 1988, codi- 
fied at 19 U.S.C. § 1675(f), is, however, nonexistent. 

Section 1675(f) of title 19 simply directs Commerce to “establish pro- 
cedures for the correction of ministerial errors in final determinations 
within a reasonable time after the determinations are issued.” There is 
nothing in the language of the provision or in its legislative history to 
indicate that it was in any way intended, nor could it be interpreted to 
operate as a tolling mechanism on statutory time limitations. 

Moreover, pursuant to 28 U.S.C. § 2636(c) (1988), the time limits set 
forth in 19 U.S.C. § 1516a (2)(A)(i)(D are expressly made jurisdictional. 
NEC Corp. v. United States, 9 CIT 557, 558, 622 F. Supp. 1086, 1087 
(1985). Subsection (c) of 28 U.S.C. § 2636 specifically states that a “civil 
action contesting a reviewable determination listed in section 516A of 
the Tariff Act of 1930 is barred unless commenced in accordance with 
the rules of the Court of International Trade within the time specified in 
such section.” 

Indeed, this court recognized in Zenith Elecs. v. United States, 699 F. 
Supp. 296 (1988), aff'd, 884 F.2d 556 (Fed. Cir. 1989), the possibility 
that given the complex nature of these determinations, Commerce 
might well be unable to analyze allegations of ministerial errors before 
the lapse of statutory time limits. The court in Zenith, noted: 

[i]t is likely therefore, that in many cases, even when a party is onl 

seeking correction of alleged ministerial or clerical errors it will 

have to start an action in court before the 30-day statute of limita- 

tion expires so as not to lose the protection of that action against a 

possible adverse result of the administrative correction process. 
Id. at 298. 

The law on this issue is explicit and not subject to creative interpreta- 
tion. “Section 1516a (a)(2)(A) specifies the terms and conditions upon 
which the United States has waived its sovereign immunity in consent- 
ing to be sued in the Court of International Trade, [therefore] those 
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limitations must be strictly observed and are not subject to implied ex- 
ceptions.” Georgetown Steel Corp. v. United States, 801 F.2d 1308, 1312 
(Fed. Cir 1986). Consequently, “if a litigant fails to comply with the 
terms upon which the United States has consented to be sued, the court 
has no ‘jurisdiction to entertain the suit’.” Id. (citations omitted). 


28 U.S.C. § 1581(i) 
Alternatively, plaintiff seeks to invoke the court’s residual jurisdic- 
tion as afforded by 28 U.S.C. § 1581(i). The legislative purpose of section 
1581(i) is explained as follows: 
The purpose of this section was to eliminate the confusion which 
currently exists as to the demarcation between the jurisdiction of 
the federal district courts and the Court of International Trade. 
This language made it clear that all suits of this type are properly 
commenced only in the Court of International Trade and not in a 
district court. Thus, the Committee did not intend to create any 
new causes of action, but merely to designate definitively the appro- 
priate forum. 

H.R. Rep. No. 1235, 96th Cong., 2d Sess. 33, reprinted in 1980 U.S. Code 

Cong. & Admin. News 3729, 3745. 

It is evident that “Congress did not intend section 1581(i) to be used as 
a vehicle to circumvent the jurisdictional scheme by dispensing with the 
requirements” prescribed by statute. St. Paul Fire and Marine Ins. Co. 
uv. United States,14CIT___,__—_—«, 729 F. Supp. 1371, 1377 (1990) ap- 
peal docketed, No. 90-1343 (Fed. Cir. May 15, 1990) (citing National 
Corn Growers Assoc. v. Baker, 840 F.2d 1547 (Fed. Cir. 1988); Miller & 
Co. v. United States, 824 F.2d 961 (Fed. Cir. 1987), cert. denied, 108 S. 
Ct. 773 (1988)). “Section 1581(i) jurisdiction may not be invoked when 
jurisdiction under another subsection of section 1581 is or could have 
been available.” Miller, 824 F. 2d at 963. Therefore, plaintiffs failure 
to pursue the remedy available to it pursuant to 28 U.S.C. § 1581(c) pre- 
cludes jurisdiction under section 1581(i). 

Plaintiff is not a novice before this court. Hence there is no doubt that 
it was, or should have been, cognizant of the jurisdictional require- 
ments imposed by the court. Neither is the Court swayed by plaintiff's 
touching narrative of its relentless attempts to wrest a response from 
Commerce within the thirty days following publication of the final re- 
view determination. If plaintiff was indeed in contact with the agency 
throughout that time period and was aware that such a response was 
not forthcoming, there is no justification for plaintiff's failure to file an 
eleventh-hour action in order to secure its right to contest the final re- 
view results. However, in light of plaintiff's failure to adhere to the 
statutory guidelines, the Court has not acquired jurisdiction over this 
action. 


MANDAMUS 
In what appears to be an attempt to get a second chance at bat, plain- 


tiff petitions the court for a writ of mandamus to compel publication in 
the Federal Register of Commerce’s refusal to correct the alleged cleri- 
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cal errors, thereby commencing a new thirty-day time period for it to file 
suit. 

“A writ of mandamus is an extraordinary remedy, available only in 
extraordinary circumstances and when no meaningful alternatives are 
available.” Badger-Powhatan, Div. of Figgie Int'l, Inc. v. United States, 
9 CIT 213, 218, 608 F. Supp. 653, 657 (1985). Consequently, this equita- 
ble relief is reserved for only the most truly exceptional cases. E.g., 
Sharp Corp. v. United States,13 CIT ___, 725 F. Supp. 549 (1989); 
UST, Inc. v. United States, 10 CIT 648, 648 F. Supp. 1 (1986); Badger- 
Powhatan, 9 CIT 213, 608 F. Supp. 653; Cf. Timken Co. v. United States, 
13 CIT _, 715 F. Supp. 373 (1989), aff'd, 893 F. 2d 337 (Fed. Cir. 
1990). Moreover, even in the instances when courts have granted man- 
damus relief, parties seeking this remedy have been held to stringent re- 
quirements. Id. 

In this case, nevertheless, it is unnecessary to examine the merits of 
plaintiffs application. As has been explained by our appellate court, this 
court’s ability to grant equitable relief is predicated on its jurisdiction 
over the subject action. Rhone Poulenc, Inc. v. United States, 880 F.2d 
401, 402 (Fed. Cir. 1989). Thus, given the court’s lack of jurisdiction 
over the subject action, this Court is not empowered to grant the relief 
sought by plaintiff. 

Therefore, plaintiffs petition for writ of mandamus is denied. More- 
over, for the reasons set forth above, defendants’ and intervenor’s mo- 
tions to dismiss are granted and this action is hereby dismissed. 











Index 


Customs Bulletin and Decisions 
Vol. 25, No. 6, February 6, 1991 


U.S. Customs Service 


General Notices 


Countertrade transactions under the Trade Agreement Act of 1979 .. 
Customs electronic bulletin board, notice of availability 
Trade name, application for recordation, “Ohaus Corporation” 


U.S. Court of Appeals for the Federal Circuit 


Appeal No. Page 
Clipper Belt Lacer Co., Inc. v. United States 90-1338 16 
W.Y. Moberly, Inc. v. United Stated 90-1102 11 


U.S. Court of International Trade 
Slip Opinions 


Magyar Gordulocsapagy Muvek v. United States 


U.S.G.P.0. 1991-282-776:20017 








